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Sally Jewell, Secretary 
U.S. Department of the Interior 
1849 C Street, N.W. 
Washington, D.C. 20240 
exsec@ios.doi.gov 

Dan Ashe, Director 
U.S. Fish and Wildlife Service 
1849 C Street, N.W. 
Washington, D.C. 20240 
dan_ashe@fws.gov 

Re: Notice of Violations of the Endangered Species Act In Connection with the u.s. Environmental Protection Agency's Outer Continental Shelf Air Quality Permit for the Cape Wind Energy Project 

This letter is sent on behalf of the Alliance to Protect Nantucket Sound, Public Employees for Environmental Responsibility {"PEER"), Three Bays Preservation, Cetacean Society International, Pegasus Foundation, Californians for Renewable Energy, lower Laguna Madr,e Foundation, and Barbara Durkin and Martha Powers as private citizens. Pursuant to the citizen suit provision of the Endangered Species Act, 16 U.S.C. § 1540(g) ("ESA"), t hese conservation organizations and individuals --collectively referred to as "the Alliance eta f." -hereby put you on notice that the U.S. Environmental Protection Agency is in violation of section 7 of the ESA, 16 U.S.C. § 1536, and the Act's implementing regulations, with regard­t o EPA's Outer Continental Shelf air quality permit ("OCS permit" ) for the Cape Wind Energy Project. Accordingly, EPA should immediately take steps to bring itself into compliance with the ESA, including by suspending t he OCS permit. 

In issuing an OCS permit for the project, EPA did not engage in any ESA section 7 consultation of its own with either the Fish and Wildlife Service ("FWS") or National Marine Fisheries Service ("NMFS" ), although it is indisputable that the project "may affect" a number of listed species, which is the regulatory triggerfor formal consultation. 50 C.F.R. § 402.14(a). Rather, EPA has expressly' "relied on" the formal consultations conducted between the Services and the Bureau of Ocean Energy Management ("BOEM") and its predecessor agency, and the Biological Opinions ("BiOps") and incidental take statements (" ITS" ) issued by FWS and NMFS resulting from those consultations. See cPA, Fact Sheer: Outer Continental Shelf Air Permit Approval: Cape Wind Energy Project, at 51 (Attachment A). In explaining why it was relying on these consultation documents, EPA has stated that "NMFS and FWS each prepared Biological Opinions" which found that the project would in fact harm various listed species and hence included ITS's- in the case of FWS, an ITS "focused on roseate 'terns and piping plovers," and in the case of NMFS, an ITS "focused on" various species of sea t urtles. Jd. 

Consequently, "based on the results of these consultations," EPA "propos{ed] to include a condition within the OCS air permit requiring that, if at any time during the life of the project, either FWS or NMFS requests that ESA consultation be re-initiated, withdraws an Incidental Take Statement, or determines that that the requirement of the ESA are not being satisfied, Cape Wind must notify EPA." ld. The specific condition ultimately incorporated into the OCS permit provides as follows: 
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Endangered Species Act: If at any time during the life of the Project, either the United 
States Fish and Wild life Service or the National Marine Fisheries Service, or a successor 
agency, request that Endangered Species Act (ESA) consultation be re-initiated, 
withdraws an Incidental Take Statement, or determines that the requirements of the 
ESA are not being satisfied, the owner/operator shall notify EPA within five (5) calendar 
days of its receipt of such request, withdrawal, or determination. 

EPA, Outer Continental She/fAir Permit issued to Cape Wind Associates, Inc. (Attachment. B). The 
obvious purpose of this condition was to allow EPA to take appropriate action in the event that the !:SA 
consultations, BiOps, and ITS's on which EPA was relying were not longer deemed to be valid. 

On March 14, 2014, however, the U.S. District Court for the District of Columbia held that born 
BiOps on which EPA has relied are in fact legally defective. See Public Employees for £nvt'l Resp. v. 
Beaudreu, _F. Supp. 2d _ 2014 WL 985394, at ••24-26, 29-30 (D.D.C. Mar. 14, 2014). With respect to 
impacts on Roseate terns and Pipmg plovers, the Court held that the BiOp and ITS were unlawful 
because the FWS "improperly delegated to Cape Wind and to the BOEM decisions concerning certain 

. reasonable and prudent minimization measures" -I.e., the temporary and seasonal shutdown of the 
turbines through the feathering of the rotors in order to protect ESA-Iisted birds that routinely move 
through the project area. /d. at ••24, 25. With regard to impacts on the Right whale, the Court held 
that NMFS violated the ESA by failing to include any ITS for Right whales although this critically 
endangered species may indeed be harmed by the project in a number of ways. See id. at *29 ("Here, 
NMFS included no incidental take statement for right whales, desprte the fact that the whales have 

· traversed the Cape Wind project area and appeared along routes that wilt be traveled by project 
vessels."). In light of these legal violations, the Court remanded the respective BiOps to the Services so 
that they ~ould be brought into compliance with the ESA. 

Because EPA opted to rely expressly and entirely on BOEM's formal consultations with the 
Services, and EPA chose to conduct no independent consultation of its own, and because the 
consultations and the BiOps/ITS's on which EPA has relied have now been held by a federal court to be 
conducted unlawfully, it unavoidably follows that EPA is also now in violation of its ESA section 7 
obligations with respect to EPA's approval of the OCS permit. 

Accordingly, in keeping with the terms of the OCS permit, which plainly contemplates that EPA 
will take appropriate action under the very circumstances that have now arisen, EPA should immediately 
suspend the permit pending fulfillment of the remand of the two unlawful consultations on which EPA 
has relied and a determination by the Court that those remands have been performed in a manner that 
fully rectifies the violations. Moreover, because it is now abundantly clear that EPA can no longer 
reasonabiy rely on BOEM and the Services to carry out EPA>s own consultation obligations, EPA should 
become directly involved in the remanded consultations in order to ensure that the ESA's requirements 
are carried out in the manner that the Court directed.1 

1 For example, EPA should Insist that the FWS engage in a genuinely "Independent" evaluation of the feasibility of 
the feathering measure urged by Service biologists and not, yet again, capitulate tc undue pressure from CWA or 
others. Ukewise, EPA should insrst that NMFS adopt an Incidental take statement for Rlght whales that is in fully 
compliance with the ESA and implementing regulations, and is based on all of the available scientific eviaence 
concerning the presence of, and risks posed to, Right whales in the action area. 
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Sincerely, 

L;_~ 
Eri.c R. Glitzenstein 

Enc. 
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MMS's general conformiry and Nt:PA analyses . Based on chat review, EPA is satisfied that rhe project emissions will not result in ai-;- quality excccdmg ambient alT quality standards for NO~. CO, S01, PM w, or PM~.j, atld is not requ.iri~g furt!Je:- modeling. Plensc icfer to Attachment 1, memo from Brian Hennessey to Brendan McCahill dated June 3, 2010. 

XII. E:"'DANGE.RED SPECIES ACT 

Purscant to Secoon 7 of the 'E::Jdange::ed Species Acr fESA), 16 U.S.C. § t536, and ItS irnplemeoring regulations ar 50 C.F .R. part 402, EPA is required to ~:lSU;e tha: any acnon authonzed, funded, or carried out by the Agency is not likely to jeopardize the contmued exist~nce of any eud.angered spe:1es or threatened species, or resui1 ill the destruction or adverse modification of such species' designated crirical habita: SecttOtl 9 of the =sA prohibits the ta.Kmg of endangered species. Tcis project involves several federal agencies whose n:ri.o!ls are subject to the ESA. 

In a May 19, 2008 lencr from the Minerais Management Service (tv':MS) 10 lhe Nat10nal Marine Fisheries Sc:-vices (Ni'vfr'S) and tbe Uuired States F1sh and \.Vildlife Service ( FWS), MMS requested fonnal cousul!anon under Section 7 of the ESA on behalf of itself and. as lead fed::ral agency, of EPA. MMS provided a BJOlogical Assessment. ana NMFS and FWS each prepared Biological Opinions. 3~ FWS's 3iologlcal Opimon iucludcd an Incideural Take St'l\IL"'D.ent (focused on roseate tcrr.s m1d piping plovc:n) and provided rensonablc and pmdent mcasuies ( RP.tv1s) as well as rcr.ns and cone mons uecessary for exemption from tbe prohibitions of ESA § 9. See FWS Biolog!cal Opinion. at 75-76. Similarly, NMFS prov1dcd an Incidcotal Take Stntcmcm {focused on loggerhead, Kemp's ridley, green, and leatherback sea turtles), RPMs and terms and conditions for ex.emprion rrom the prohibitions of'ESA § 9. See! NMFS Biologicll Opinion, at 102-1 04. 

EPA bas rchd on l\{MS's ESA consultations to fulfill EPA·s obligauons unacr the ESA for this projccr. Besed on the results ofthe.<)e consultations. and after reVlew of the terrts, conditiuos, and RPMs in the FWS and NMFS BOs, EPA proposes lo inc:luci.c a condition WI:hin the OCS air perr.:.1t rcquinng rhar, if a; any mne o.u~mg the life of rbe projeCt, eith~r fWS or N1V1.FS requests that ESA consultarioo be re-iruti:ned. wt~hdraws a:~ :::tC1de:Jtal Take Statement, or determ:nes thar rhe requirements of the ESA are not being satisfied, Cape Wind must notifY EPA 

n &rt Cape Wind Ene·gy ProjecL Nantucket Sound: Btologlc:tl Assessment 1 \~MS. M:l~· :wnR), cra:r..:hte cu bllp:. www.Jnrus.~ovloffihurciPDFsi M~y2008CapcViiud.fmaiBA.pd[ Biotogicn! Opimon Cor the C:tpt Wind Energy ProjecL Nantucket Sound. Massachusetts (USFWS. Jl.o\ :: .. 2008), inch:l1ed io C:rpe Wind F~IS .Appecdix J. cn·urlabi1 a1 hrtp:;J\\:ww.mres.gov:oiJshoreiR ~ewableEm:::gyfPDfs:FElSi App~ndix'lto20J%2{).~•20WFS%20and%20~0AA~~20BOs.pdC; Nauooa Marin:: fish:r.~ Servace. Endangered Species Act SeC'ItOD 7 Consult~uon Brolo£!ic:ll Opio.ron fNMFS. Nov. 13, 2008). itlso nppcndcd to C;..pe Wmd FE!S in Appendi~ J. 



ft EPA United States ~ "Environmental Protection 
" Agency-New Engiand 

Outer C<lntinentld Shelf Air Permit 
issued to 

Cape Wind Associa't.es, lLC 

fnrthe 

'Cape Wmd Energy Project 
Offshore Renewable Wind Energy Project 

Horseshoe Snoa) in Nantucket Sound 

EPA Permit Number 
OCS-Rl-01 

Pursuant to the provisions of Section 32g ofthe-Clean Air Act{CM) and the Code ofFederal Re6'lllations (C.F.R.) Title 40, Part .55, the United·States Emri.romnental Prot.e::tion Agency~New Englan.C. (EPA) is proposing to issue an Out..-r Continental Shelf (OCS) air quality permit to Cape Wind Associates. LLC (Cape Wind). Cape Vlind proposeno construct and operate 130 wind turbine gencrators {WTGs) and other S'.lpponing equipment (Tne Project) in a grid patt.."'11l on or near the Horseshoe Shoal 'in Na:nrucket Sotmd offthe coast ofMassachusetts. 

The design, co~-truction and operation of the Project shall ·be subject toibe ·attached permit conditions cmd r-rmit Iimhations. This pen:nh ·shall be effective 30 days after fue date of signatur: wl1ess (1) review is requested on1b~ p:nn.it under 40 C.F.R § 124.19, in which .case the·permit sh.ai1 be effective when provided by 40 C.F .R. § 124.19(£), or {2) no comments requesting a change in :the draft permit areTeceived, in which case'the permit sha.ll ·be effective immediately upon signature. Tne permit siJall.rem.aln. in effect; until it is sm:render.ed to EPA This p..'"IIIlifbecomes invalid ifCape Wmd does not commence construcri.on within 18·months .afterfuepc::rmit's effective date. EP:A. may e>-."t...=nd the 18-month perioa upon asafisfactory sb.owing that an extension "is justified. This permit do:!s ·not relieve the Cape Wind from the obligation to comply with ·applicable state. and federal air I;Ollufion control rul:s and -regulations. 

Attachment B 



Cap~: Wind AssociateS, liLC 
OmerContinen-:al Shelf"Air P.ermit OCS-R.J .{)1 

A:cronvms and Abbnviaiions 

Cape Wind 
C.F.R. 
CI 
co 
EPA 
ESA 
g:!hp-hr 
gtk-w-hr 
kW 
NMHC 
NOx 
ocs 
PM 
The Project 
\VTG 

Cape Wlnd Associates, LLC 
Code ofF~deral Regulations 
CompressiQn [g:Iiiti.on 
Carbon Monm .. ride 
EIIviromnemal .Prot~ciion Agency 
Encimlgered Species Act 
Grams,pe:r hors~w:r-hour 
G:ams per kilov.'Blt-hour 
Kilowan 
Non-methane hydrocarbons 
Nitrogen Oxides 
Out:: ·Continental Shelf 
Particula~ matte; 
Wind turbines and supporting equipment 
Wind Turbine Gen~or 
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Cape Wind Associates, LLC 
Outer Contir..em:al Sh::lf Air Permit OCS·Rl·Ol 

Environmental Pr.otection Agency -New England 

Oute:r·Conti.n.en'tal Shelf Air Permit 

Cape Wind Energy A-ssociates, LLC 
Cape Wind Energy Project 

Permit Terms -and Conditions 

I. Bac~uround for informatio~J purposes 

On December 17.2008, Cape 'Wmdiiled an·OCS air permit appli.cati.on with EPA. Cape Wmd propo-ses to1nsta:ll and operate 130'WTGs and-other supporting equipment (Tne Project) in a grid -pattern on or-nearthe Horsoshoe'Shom in Nantucket Sound. This air ~ approves Cape \Vmdts app1icalion and regtlla:tes ihe po11utJmts emitted from the preconstru.ction, ·cO'tlStrUction and operazi.on a.c1ivities oftb~·proposed wind energy faCllity. 

For-air perm1tting purposes, th: Project'·is divided into :three sections-that close1y tra.cik"the life cycle or phases of the Cape Wmd projecl Phase 1 includes site _preparafion and .con:.'"'tillCtionoftiie Project; Plmse1:includes.operations. maintenance and repair of-the Project; and Phase 3 'includes decomm1ssi.uning and removal of the pr()ject. T.nis -penn it includes emissions and operational re~..ments apPlicable to Phases 1 and 2. A1J permit requirements apply during l>o1h.Phase 1 an.d.Pllase.2 except-where specifically provided otherWise. EPA. is not inclurlingihe requirements for Phase 3 at ihis time. 

This permit organizaliou is different from most:air permits. T ypically, state and fed.e:ral air reguls:tions.define emi!lsions·thmresultTroro ihe construction and decommissioning of a·ne.w somce as "secondary emisSiOI!S,. that are not regti}ated under the air permit. However, the definiticm of"OCS source" in section 32'S ofihe ·Clean Air Act·and 40 Part C.F.R. Part 55 ·is broader in scope than EPA'sregula:tionsfor land-based stationary sources. The OCS source definition Il:quires EPA to include erissions from c::rtaiD on­site COill:l-truction equipment m·the air permit. The·OCS regUlations· also require EPA to inciudepoUuumm emitted from vesselsiba:t serv:icetCape Wind in the "potential emissions~· of Cape Wind. 

ll. Definitions 

The following cL-finitions shall be used for the·pmpos:::s of this petmit only. Terms not otherwise defined in tb:is permit have·the meaning assig:ned.ro them in-the refe:e~ Clean .Air .A:cq:n:ovisiollbmu:i EPA regulations·(i.ncluding the Vli!SSaCbusetr.s regulations incarpora:t.ed by refexence into 40 C.F .R. .?art 55). 

The owner/operator includes -Cap~ Vlind..!ssociates, LLC; its succe.ssor(s) in operating the pe:mitted project; its contractors; .and any agents orparcies aciing on its 
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~ Windlusf.lcim:s.l.LC 
Ou1er Colltintntal Shelf Air Permit. OCS-Rl·Ol 

behalfihat condnct.acihtities.regulated'by this p:rmi\, including butnot limit:rl to vessel, barge, and equipment .operm:ors. 

Vess~l has its normal meaning under the Clean Air.Act. and specifically inclu&s both (1) sel:f-prop:::lled vessels .and (.2.) barges or other non-self~ propelled vcsscls that must be towed by another vesseL h includes vessels with or v.i:thoutjack:ing systems. 

Jack...,up Unit means a vessel (whether self-propelled or not) that inc:lud....o.s legs and a lifting syst...~ that enables 'fue vessel to lower its~gs1mo the 'Seabed and elc:t.ra:e its hull to provide a stable work deCk. Such a vessel is considered .a laCk -up ·Unr. at all times., including when it is not attached to the seabed. 

NoTJ-stazionary Engzne means any engine, including bm not limited to a vessel propu.tsion engine, that ( 1) is not engaged or participating. in an OCS Activity, and (2) is on a vesse1 that {a) is not itself an OCS Source, but (b) is physically attached 10 an OCS Source.. While a vessel is physically attached 10 an OCS Source, all ofi!s op~.aring engi~ (mciud.i:ng propulsion engines) that .are nat participating in the OCS Source's OCS Activities.are considered Non-station3!}' Engin=s. · 

Non-slatzon.ary Engine Emissions means all emissions from Non-stmionacy Engines during a given period of time. 

OCS )..ttacbment m:ans t~e moment when at least three l~gs from -a.Jack-up Umt have attached to the seaf1oo:::. 

OCS D1Hachmen1 m:ans the moment when a Jack-up Uriitbas ~d enough of its legs so that fewer than three legs remain attached to the seafloor. 

QCS Activity m'!ans a....'i:ivity rel.a.tingio.tbe construction.. opennion or me:i.nt..--nance or any other pallutmt-e:mitting acti.vit;y conducted by :a vesset or equipme:n1 on -.a vessel, fror.g ~ time 0: the vessel'.s OCS Attachment to the time. of the ¥essel 's OCS Detachment. 

OCS Source m:ans any equipment, 'activity, or facility, inc~ vessels, that emits or bas th: potential to enrit any air .pollu:tant and is or will be used to cond~t an OCS Activity as part of the pemritted proj~ct A vessel or equipn:tCD.l on. a vessel becomes an OCS Source eacb time ihe vessd completes an OCS Attachment, and ceases 10 b: an OCS Source each time the vessel completes an OCS Demclunent. 

OCS Source Emissions means tb.~ emissions from any OCS Source during an OCS Source.Period. 

OCS SCJUrce Period means each period of time fro:n wh--n a v:ss::l complet~ an OCS Attachment to when the v~sel completes . .a.n OCS Detachment 

OCS Stationary Engine means ( 1) any engine on an OCS Source thm qpernt:=s d.urin.g 
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Cap;:. Wma -AssociJres.. llC 
Ouer Continental Shelf Air P::n:nit · OCS-RJ -0 l 

X. Geue~l "Requirements 

A. The owner/~or sbalJ display a copy oftbis permit on each Jack-up Unit, in a ~onah1y ~cessible location _as nea:r to fhe·suoject equipment as is practical. 
B. Afu.-r the·ocCUITence of any \ii.olafion of any ~mission Emitarion or condition contain::d herein. the owner/operator must notify EPA New England, Offic: of Environmcntlil Stewardship. attention Compliance a:i:ld Enforc~ent Chief, by FAX at (617) 918-lRl 0 within rwo business days. and subsequently in v.::iri..n&to the address listed in Se::rion A'Vl below within ~en calendar days. 

XL Sp-~.dal Conditions 

A. Phase 1 E>..'tcnsion: The ~/operator may request an extension of the Phase 1 End Date. The owner/operator must subniit any such request no Jatcr than 18 months after the Phase 1 Start Dale.. and in that request, d:m.onstra.Ie the following: 

1. The owner/operator has complied ~ritb:aD Phase 1 p~rmit requirements, 
2. For good cause, the owner/operator ~uires limited additional op~ration under the p~ conditions applicable to Phase l , rather than Phase ~ 

3. The owner/operator can co~ to aomply·with all Phase 1 p:rmil r.:quireme:nts [mclucting the obligation to poss:ss adequate emissions offsets) during ~ additional period und=r Pha~ 1; 

4. A.ll requirements applicable. to th!: projed ~ of ibis permit will continue .to be ss:tisfied dnring the e>.."teD..Sion. 

EPA willTeview the owner/operator's request and any other relevant infon:rurtion to det...~·whdber the requ:st satisfies ·the requi:n:m::ms of .Secdon Xl.A.l-4: U; reasonable in .fight ofthe information m ~ request. and all oi.hc:r relevant circumst:mo...~ and is cons'.srent 'With th:. CA./;., its impkm~ng. regulatior..s, and the r:quirem.ems of this pennit (inclndi.n.g but no~ fuJ:iitcd to monitoring. recordke:ping and reponing requirementS). If EPA der.erminestiur:the owner/operator' s;rcqu.:S'. satisfies 1he preceding requ:ir:Inents, then EPA will, by lettet_ exend the Fnase-1 End Date. .AJI P.hase 1 permit requirements, including Section TV .B. w.il1 cominue1o apply umil the e~'tc:lded Phase 1 End Dare. 
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Cape Wmd Associates.LLC 
Ou:.er Cominental Sh~lf AI! Permit Ocs-R 1·0 I 

C Prevention & Abatement of Air Pollution Episodes & Emagenci!s 

1. No later than 180 days before the Phase 1 Start Date, the owner/<)Jlerator 
shall submit ro EPA a Standby Emission Reduction Pbm (ERP} tllat the 
o~/operator would implement to reduce air contBmimmts if the 
Massachusetts Depamnent of Enviro~tal Protection declares an Air 
Pollmion Episode under 310 C.M.R. 8.00 during Phase 1. The plan shall 
identify the somces of air conta..-n.immts, the approxirrune amount of 
reduction of contaminants, and a brief description of the manne:- in which · the reduction will be achieved. If EPA deten:niire.s that the ERP is 
inadequate, EPA will disapprove th: pl..a:n, give the reasons for 
disapproval, and require resubmittal of m:1 amcmded plan in e reasonable 
period of time es determined by EPA. 

1 If nn A.ir Pollution Episode is d--...clared during Phase 1, the ownc:rtopcrator 
shall implement the sm.ndby ERP. 

3. If, pursuant to 310 C.M.R.. 8.05, the Massachusetts Departmem of 
Eovironment.al Protection declares an A.ir Pollution Episode Aler'., Air 
Pollution Ep1sode Warning, or Air Pollution Episode Emergency for . 
parl.i~ulate maru:r andJor sulfur dioxide., then the owner/operator shall stop 
all construction activities that generate air pollutants until the -Depanment 
t.erminet•s the Alc:l'1- Warning, or Emergency. 

4. lf, pu.."SUa.D't to 310 C.M.R. 8.15, the Massachns:tts ~arn:nem of 
E:nvironmental Protection declares .an ."ill Pollution lncidem Emergency 
and issues orders to construction projects and/or vessels in.soutbeastern 
Massachusetts, then the owner/operator shall comply with such order. 

XII. Right of Entry 

A. The ~joperator shall allow all ru.nh.orized repres~ves ofEP.t., upon 
p~em:a.non of credcm:ials. m mter upon or through the facility where records 
r~d tmder this ~ are la=pt. The ownerlo~or shall allow suc.b .authoru:ed 
T~semm:ives_ ~ reasonable times: 

l. To access and copy any records that must be kept. under this pennit; 

2. To inspect any facilities. equipment. (mclud.ing monitori.og nnd air 
pollution control cquip:m...."'Dt), pm.ctices, or op:rations regulmed or required 
under this pmnit; and 

3. I o monilor substmJ.ces or pa.'1l.ID.eters for fue pUipO~ a:f assuring 
compliance 'With this p:mllt. 
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